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999. In the NPRM, we sought comment on whether intercounection IU'I1IDgeDleIlts
between incumbent LECs and CMRS providers fall within the scope of sections 2S1 and 252.
Application of sections 2S1 and 252 to LEC-CMRS interconnection ammgements .involves
two distinct issues. One is whether the terms and conditions of the physical interconnection
between incumbent LECs and CMRS providers are governed UDder section 251(c)(2), and the
corresponding pricing standards set forth in section 2S2(d)(1). The second, and perhaps more
critical issue from the CMRS providers' perspective, is whether CMRS providers are entitled
to reciprocal compensation for transport and tennination under section 251(b)(5), and the
corresponding pricing standards set forth in section 252(d)(2).2352

1000. We tentatively concluded in the NPRM that CMRS providers are not obliged to
provide to requesting telecommunications carriers either reciprocal compensation for transport
and termination of telecommunications under section 251(b)(5), or interconnection under the
provisions of section 251(c)(2), but that CMRS providers may be entitled to request
interconnection under section 251(c)(2) for the purposes of providing "telephone exchange
service and exchange access."2353 We sought comment on this tentative conclusion. We also
asked for comment on the separate but related question of whether LEC-CMRS ttansport and
termination arrangements fall within the scope of section 251(b)(5). In addition, we sought
comment on the relationship between section 251 and section 332(c).23S4 We acknowledged
that issues relating to LEC-CMRS interconnection pursuant to section 332(c) were part of an
ongoing proceeding initiated before the passage of the 1996 Acf3'5 and retained the
prerogative of incorporating by reference the comments filed in that docket to the extent
necessary. We hereby do so.

2352 47 U.S.C. §§ 251. 252.

2353 47U.S.C. §§ 251(bX5). 251(c)(2).

2354 47 U.S.C. §332(c). This section sets forth the replatory 1reatmeDt for mobile 1«Vices, inc1udiDa the
common carrier treatment of CMRS providers (except for suc:b provisions of Title n u the Commiuion may
specify), the right of CMRS providers to request (and the Commission to order) physical intere:oDDection with
other common carriers and the preemption of state regulation of the entry of or the ntes c:barpd by any CMRS
providers.

USS IntercoMeCtion Between LocoJ EJrt:hange Con'ien and CommercitJI Mobile RIldio &rvice PrtJvidII's.
Notice of Proposed Ruleruking. CC Docket No. 95-185. 11 FCC Red 5020 (1996) (LEC-eMRS 11fl~on
NPRM).
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CMRS Providers aDd ObUptioDl of Local £Sch0le Carriers UDder SeetiOD
251(b) and meUmbeDt Local £SchaDle Carriers UDder SectioD 251(e).

1. BaekgroUDd

1001. Section 2S1(b) imposes duties only on LECs, and section 2S1(c) imposes duties
only on incumbent LECs. Section 3(26) of the Act defines "local exchange carrier" to mean
"any person that is engaged in the provision of telephone exchange service or exchange
access," but "does not include a person insofar as such person is eqaged in the provision of a
commercial mobile service under section 332(c), except to the extent that the Commission
finds that such service should be included in the definition of such term.,,2356 In the NPRM,
we sought comment on whether, and to what extent,. CMRS providers should be classified as
"local exchange carriers" and therefore subject to the duties and obligations imposed by
section 251(b).

. 2. ComlDeDti

1002. Most of tbecomm.ents on this issue urge that CMRS providers should not be
classified as LECs.2357. Some commenters assert that CMRS was expressly excluded from the
definition of a LEC in section 3(8)(2)(44) of the 1996 Act and that the legislative history
confirms that Congress intended that the Commission reconsider whether CMRS providers
should be classified as LECs only if "future circumstances warrant"ml PCIA maintains that
there is no basis for classifying CMRS providers as LECs, because CMRS is not yet 8
substitute for wireline local exchange service for a substantial number of subscribers, and
because CMRS licensees lack the control over essential facilities that underlies the adoption of
Section 251.2359 Pronet contends that .paging operators do not provide local exchange services,
and that Congress did not contemplate treating CMRS providers as LECs.2J60 Some CMRS
providers propose that the Commission apply the criteria in section 332(c)(3) in considering
whether a CMRS provider should be classified as a LEe - that the service is a replacement

2356 47 U.S.C. § 153(26).

2357 360 Communications comments at 9; Airtoucb COIIIIDeDts It 9; Bell AtIIDticINYNEX Mobile comments
at 5; F. Williamson comments at 1-9; Cox comments at 50-51; PCIA comments at 16.

235. See, e.g., Airtoucb reply at 4-6 (citing H.Il. Rep. No. 104-458, l04th CoDa., 2d Seas. 115 (1996»; PCIA
reply at 6; Bell AtlanticINYNEX Mobile comments It 4-,; PCIA comments at 16; GTE reply It 40 «('.muniuion
already found that eMRS providers should not be regulated u LEes for the purpose of intenxmnection IIId the
1996 Act does nothing to alter this conclusion).

2359 PCIA comments at 17; accord Nextel comments at 6.

2360 Pronet comments at 8.
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for a substantial portion of the wireline telephone exchange service within a state.2361 Neuel
argues that a CMRS provider should not be classified IS a LEC until it bas become a
substitute for a land-line telephone exchange service for a substantial portion of the
communications within a state.2J62 Omnipoint states that application of the section 332(c)(3)
test will permit CMRS providers, which are also small businesses, to be relieved of LEC-type
tegUlatory burdens during their initial entry years, SO that they can act as "spirited, if smaller"
competitors to the incumbent LEe.2M3 The Ohio Commission contends that the Commission
should consider market share, diversity of network, and name recognition in classifying
CMRSproviders IS LECs.2364

1003. COMAV and National WuelessReaeIlers Association, on the other hand,
contaId that CMRS entities can provide exchange and exchange access services "and thus are
de facto" LECs.2J65 COMAV also araues that, if a CMRS provider is a subsidiary of an
incumbent LEC, it should be.treated IS an incumbent LEC, and thus be required to unbundle
and allow direct interconnection.2366 NARUCargues that the type of service provided, rather
than the technology.employed, should determine the appropriate regulatory treatment, and that
a CMRS provider should therefore be· treated IS a LEC if it provides fixed loc:a1 service.2367

The Illinois Commission·similarly indicates that a CMRS provider should be regulated as a
LEC when it establishes a wireless loc:a1l00p for the express purpose of competing against or
bypassing the landline loop.236I

3. Discussion

1004. We are not persuaded by those arguing that CMRS providers should be treated
IS LECs, and decline at this time to treat CMRS providers as LECs. Section 3(26) of the
Act, quoted above, makes clear that CMRS providers should not be classified IS LECs until
the Commission makes a fmding that such treatment is warranted. We disagree with

236\ Cox comments at 51 n.96; OmnipoiDt comments at 2; Vquard COIDIIHlDts at 21; BellSoutb comments at
70; 36<,) Communications comments at 9; Bell AtlanticINYNEX Mobile comments at 5.

2362 Nextel reply at 2.

2H3 Omnipoint comments at 3-4.

2364 Ohio Commission comments at 68.

2365 COMAV comments at 2; National Wireless IleseUen Assn c:omments at 7-10.

2366 COMAV comments at 2, 40-43.

2367 NARUC comments at 21.

2361 lllinois C~ssion comments at 63-64.
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COMAV and NatioDal Wireless ReseUers Association that CMRS providers are de facto LECs
(and even incumbent LECs if they are affiliated with a LEe) simply because they provide
telephone exchange and exchange access services. Congress recopized that some CMRS
providers offer telephone exchange and exchange access services, and concluded that their
provision of such services, by itself, did not require CMRS providers to be classified as LECs.
We further note that, because the determination as to whether CMRS providers should be
defined as LECs is within the Commission's sole discretion, states are preempted from
requiring CMRS providers to classify themselves as "local exchange carriers" or be subject to
rate and entry regulation as a precondition to participation in interconnection negotiations and
arbitrations under sections 25 I and 252.

1005., NARUC argues that CMRS providers should be classified as LECs if they
provide fixed service.2369 We are currently seeking comment in OlD' CMRS Flexibility
Proc"dl"rm on the regulatory treatment to be afforded CMR.S providers when they provide
fixed services. Thus, we believe that it would be premature to answer that question here,
bued only on the record in this proc:ew1jng. We also decline to adopt the Illinois
Commission's suggestion that we find that a CMRS provider is a LEC if1he CMRS provider
seeks to compete directly with a wireline LEC. Even ifwe were to accept the DIinois
Commjssion's underlying assumption, the record in 1bis proceeding contains no evidence that
wireless local loops have begun to replace wireline loops for the provision of local exchange
service. Thus, until such time that we decide otherwise, CMRS providers will not be
classified as LECs, and are not subject to the obligations of section 251(b). We further note
that, even if we were to classify some CMRS providers as LECs, other types of CMRS
providers, such as paging providers, might not be so classified because they do not offer local
exchange service or exchange access.

1006. We further note that, because CMRS providers do not fall within the definition
of a LEC under section 251(hXl), they are not subject to the duties and obligations imposed
on incumbent LECs under section 25I(C).2311 An incumbent LEC is defined in section
25I(h)(I), and includes only those LECs that were, on the date of eD8C1ment of the 1996 Act,
deemed to be members ofNECA pursuant to 47 C.F.R. § 69.601(b), or the successor or
assign of a NECA member. Similarly, we do not find that CMRS providers satisfy the'
criteria set forth in section 251(h)(2), which grants the Commission the discretion to, by rule,

2H9 NARUC comments at 21.

2310 Amendment ofthe Commulion'l lbda to Permit Flmble Service Offerinp In the COIIfllterCial Mobile
RDdio Services, WI" Docket No. 96-6, First Report and Order IIld Further Notice of Proposed Rulemakina, FCC
96-283 (released August I, 1996).

237\ 47 U.S.C. § 2S1(bXl). See infra, Section XI.C.
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provide for the treatment of a LEC as an incumbent LEC if certain conditions are met.2372

B. Reciprocal Compeuation Arrangements Under Section 251(b)(S)

1007. Some parties contend that LEC-eMRS transport and termination arrangements
do not fall within the scope of 251(b)(5), which requires LECs to establish reciprocal
compensation arrangements for transport and termination.2373 Other commenters argue that
because CMRS providers fall within the definition of "telecommunications carriers," they fall
within the scope of section 251(b)(5).2374

1008. Under section 251(b)(5), LEes have a duty to establish reciprocal compensation
arl'IDICIDCD.ts for the transport and termination of "telecommunications."2m Under section
3(43), "[t]he term 'telecommunications' means the transmission, between or amcmg points
specified by the user, of information of the user's choosing, without chanae in the form or
content of the information as sent and received.tl2376 All CMRS providers offer
telecommunications. AccordiDgly, LECs are oblipted, pursuant to section 251(bX5) (and the
correspoMing pricing standards of section 252(d)(2», to enter into reciprocal compensation
arrangements with all CMRS providers, including paaing providers, for the transport and
termination of traffic on each other's networks, pW'SWIDt to the rules governing reciprocal
compensation set forth in Section Xl.B., below.

C. Interconnection Under Section 251(c)(2)

1. Background

1009. Section 251(c)(2)(A) provides that an incumbent LEC must provide
interconnection with its local exchange network to "any requesting telecommunications carrier
. . . for the transmission and routing of telephone exchange service and exchange access."2377

In the NPRM, we tentatively concluded that CMRS providers may be entitled to request
interconnection under section 251(c)(2) for the· purposes of providing telephone exchange

2372 47 U.S.C. § 25I(bX2). See infra, Section XI.C.

2313 PCIA comments at 13; PageNet comments at 10; APe COIDIIleDts at 1.

2374 BellSouth comments at 63; National Wireless R.esellen Assn comments at 7; Mobilemedia COIDIIleDts at
13.

237S 47 U.S.C. § 2S1(bX5).

2376 47 U.S.C. § 153(43).

2377 47 U.S.C. § 251(cX2XA).
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1010. Several commenters argue that many CMRS providers provide telephone
exchange service and exchange access as defined by the 1996 Act, and thus section 2S1(c)(2)
should govern their interconnection arrangements with incumbent LECs.2379 NYNEX
contends that all CMRS providers, other than providers of one-way paging, provide telephone
exchange service.DIG The Ohio Commission contends that all voice grade CMRS providers
which provide local exchange service may request interconnection under section 251(c)(2).23ll
The Penusylvania Commission Il'gUCS that all voice-grade and non-voice grade CMRS
providers fit within the definition of telecommunications carriers and fall within the
parameters of section 251(c)(2).2312 .

.1011. Many ·wireless carriers argue that interconnection arrangements between
incumbent LECs and CMRS providers do not fall within the scope of section 251(c)(2).2313
CTIA claims that CMRS was intended to be regulated differently than other services because
it entails different traffic flows and different termination costs.2314 Airtouch claims that, if
LEe-CMRS interconnection were found to fall within the scope of section 251, the concept of
"local exchange areas" could create implementation problems and adverse policy results, thus
supporting application of section 332(c)(1)(B).23I5

:am 47 U.S.C. § 251(cX2).

2379 See, e.g., Pennsylvania Commission comments at 34; P1cTel comments at 83; Bell AtlIDtic:INYNEX
Mobile comments at 7; Ncxtel comments at 6-7; API comments at 3; Florida Commission comments at 35-36.

2310 NYNEX comments at 23.

2311 Ohio Commission comments at 59.

2312 Pennsylvania Commission comments at 34.

2313 See, e.g., AT&T comments at 43; Sprint comments at 70; Bell Atlatic:INYNEX Mobile comments at 2;
C11A comments at 2-3; Natel comments at 5-6; OmnipoiDt comments at 3-5; VIIlI'JII'd comments at 20-22;
MECA oomments at 59; Arch comments at 12-13; Airtoudl reply at 3; Sprint/APe comments at 2-3 (ConJress
c:rafted a definition of "local exchange carrier" that excluded CMR.S iDclicIting that it did DOt WEt CMR.S
providers treated with all providers of telecommunications services). Sprint/APe claim in their joint comments
that it is clear from the 1996 Act as a whole, and from section 332(c). that CMRS providers Ire entitled to
reasonable interconnection from LEes without regard to section 251. Sprint/APe comments at 5.

2314 C11A comments at 7; Sprint!APe comments at 3.

23IS Airtouch reply at 7.
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1012. As discussed in the precMiug section, CMRS providers meet the statutory
definition of "telecommunications carriers."2316 We also agree with several commenters that
many CMRS providers (specifically cellular, broadband PCS and covered SMR) also provide
telephone excbanae service and exchange access IS defined by the 1996 Act. IDcumbent
LECs must accordinalY make interconnection available to these CMRS providers in
CODformity with the terms of sections 2S1(c) and 252, includiDa offering rates, terms, and
conditioDS that are just, reasonable and nondiscriminatory.2317

1013. The 1996 Act defines "telephone excbanae service" IS "service within a
~telephone exchange, or within a connected system of telephone exchaDps within the same
excbange area . . . -and which is covered by the excbange service charge, or (B) comptll"tlble
service provided through a system of switches, transmission equipment, or other facilities (or
combiDation thereof) by which a subscriber can oriainate ad terminate a telecommunicatioDS
service.lt2III At a minimum, 'We find that cellular, broadband PCS, and covered SMR
providers fall within the second part of the definition because they provide "comparable
service" to telephone excbanae service. The services offered by celIuIIr, broadbend PCS, and
covered SMR providers are comparable because~ IS a general matter, ancl as some commenters
note, these CMRS carriers provide local, two-way switched voice service as a principal part of
their business.2319 Indeed, the Commission has described cellular service as exchange
telephone serviee2390 and cellular carriers as "generally engaged in the provision of local
exchange telecommunicatioDS in conjunction with local telephone companies . . . ."2391 In
addition, although CMRS providers are not currendy classified as LECs, the fact that most

2316 &Ie 1IIpI'G, Section IX.

23a7 47 U.S.C. § 251(c:)(2)(D).

DII 47 U.S.C. § 153(47) (empbuis Idded). This is • broider deftnitioD of "telephooe exc:blnp lIII'Vice" thin
bid previously existed; Conpess chanaed the definition in the 1996 Act to indude services "c:ompII'Ible" to
telephone exc:han&e.

2JI9 &Ie. e.g., NYNEX comments It 23.

2JtO &Ie NtIIId to p,y""ote COIIIp«ItiOlf fIIId FIfIcl-J U. ofSpet:trwrJot' Rildio COIIUIfOlf Ct:tt7Vn,
Memorandum Opinion ad Order, 59 Rad.lleg.2d 1275, 1278 (1916).

2»1 In t. Matter 0/t. N..J to Promote COIIIpfIIltion fIIId FJfic- u,. ofSpectrum For RIItlio COIIUIfOIf
Carrier Services, Memorandum Opinion and Order, 59 RId. lleg. 2d 1275, 1278 (1916) (COIIIpetltion Opinion);
.. also id. at 1284 (cellular c:arriers are primarily allied in the provision of local, in1rastIte exdJange
telephone service); Equal ..4.ccas and 1nterc01f1ltlCt;on Obligatioru Pertaining to Commercial RDdio Servica, CC
Docket No. 94-54, Notice of Proposed Rulema1dngand Notice of Inquiry, 9 FCC Rc:d 5408. 5453 and nn.I92,
195 (and cases cited therein) (1994).
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CMRS providers are capable, both technically and pursuant to the terms of their licenses, of
providing fixed services, as LECs do, buttresses our conclusion that these CMU providers
offer services that are "comparable" to telephone exchange service and supports the notion
that these services may become a true economic substitute for wireline local exchange service
in the future.2392

1014. We also believe that other definitions in the Act support the conclusion that
cellular, .broadband PCS, IDd covered SMR. licensees provide telephone exchange service.
The fact that the 1996 Act's definition of a LEC excludes CMRS until the Commjssion finds
that such service should be included in the 'definition,fI2393 suggests that Congress found that
some CMRS providers were providing telephone exchange service or exchange access, butso. to dord the Commission the discretion to decide whether CMRS providers should be
treated as LECs under the DeW Act. Similarly, section 253(t) permits the states to impose
certain obligations on "telecommunications carrier[s] that seek[ ] to provide telephone
exchange service" in rural areas.23M The provision further provides that "[t]his subsection
sball not apply . . . to a provider of commercial mobile services.,,2395 It would have been
unnecessary for the statute to include this exception if some CMRS were not telephone
exchange service. Similarly, section 271(c)(1)(A), which sets forth conditions for determining
the presence ofa facilities-based competitor for purposes of BOC applications to provide in­
region, interLATA services, provides that Part 22 [cellular] services "shall not be considered
to be telephone exchange services," for purposes of that section.23N Again, if Congress did
not believe that cellular providers were engaged in the provision of telephone exchange
service, it would not have been necessary to exclude cellular providers from this provision.

1015. The arguments that CMRS traffic flows may differ from wireline traffic, that
CMRS providers' termination costs may differ from LECs, that CMRS service areas do not
coincide with wireline local exchange areas, or that CMRS providers are not LECs, do not

2m S. bIendmtmt ofthe COIIUIIiuion', RMJa to P..",it F1Gible &!nice Offerings in the COIIIIMI'Ciai
Mobile RJJdio Servicel, WI' Docket No. 96-6, Fint Ileport IIld Order and Further Notice of Proposed
Rulemakin&, FCC 96-283 (released August I, 1996XamendiD& rules wallow providen ofDal'fOWbllld and
broadband PCS, cellular, CMRS SMa, CMRS paging, CMRS 220 MHz service, and for-profit interconnected
business radio services to offer fixed wireless services on their usigned spec:bUm on a co-primary buis with
mobile services).

2393 47 U.S.C. § 153(26}.

2394 47 U.S.C. § 253(f).

2395 Jd.

2396 47 U.S.C. '§ 271(eXIXA}.
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alter oW' conclusion that cellular, broadband PCS, and covered SMR licensees provide
telephone exchanae service. These considerations are not relevant to the statutory definition
of telephone exchange service in section 3(47). Incumbent LEes are required to provide
interconnection to CMRS providers who request it for the transmission and routina of
tel~hone exchange service or exchange access, under the plain language of section
251(c)(2).2397

D. Jurisdictional Autllority for ReplatiOD of LEC-CMRS IDtercouectioD Rat.

1. Backgro1Uld

1016. In the NPRM, we sought comment on the relationship between section 251 and
section 332(c).2391 As DOted above, we hereby incorporate by reference the comments filed in
CC Docket No. 95-185 to the extent relevant to oW' lDI1ysis. In the NPRM, we DOtecl1bat we
had previously souJbt comment on the relationship of these two statutory provisions in the
LEc.cMRS Intercomlection proceeding.2399 In the· LEC-eMRS proceeding, we tentatively
concluded that the Commission bas sufficient authority to promulgate specific federal
requirements for interstate and intrastate LEc.cMRS interconnection mangements, including
the adoption of a specific interim bill and keep arrangement.24OD However, we reached that
tentative conclusion before the enactment of the 1996 Act.

2. Commenu

1017. Several ,wireless firms argue that LEC-CMRS interconnection rates are
governed by section 332 rather than (or in addition to) sections 2S1 and 252.1401 One
argument advanced by some parties is that section 251(i), which provides that "[n]othing in
this section shall be construed to limit or otherwise affect the Commission's authority under
section 201,"2402 preserves the Commission's authority over interstate interconnection under

~97 47 U.S.C. § 251(c)(2).

2* 47 U.S.C. § 332.

2S99 NPRM at para. 169.

2AOO Jd. at 5072-73.

:MOl See, e.g., AT&T comments at 42; Airtouch comments at 5; Cox comments at 50; C11A reply at 2; PCIA
comments at 3-9.

:M02 47 U.S.C. § 251(i).
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section 201.2403 Thus, they argue, section 251(i) enables the Commission to not apply
sections 251 and 252 whenever interstate services are at issue.2404 Cox states that, because
"Section 251 does not prevent the Commission from establishing an interconnection policy for
LEC-to-CMRS traffic under its general Section 201 powers, Section 252 bas no particular
relevance for any interconnection policy established by this proceeding."2405

1018. Another theory proposed by several wireless carriers is that section 332 makes
all CMRS intercoDnection issues interstate, including interconnection rates, and thus all CMRS
interconnection matters are subject to federal jurisdiction under section 201, and are not
govemed by sections 251 and 252.2406 These parties assert that, prior to the 1993 Budget Act,
the Commission did not exercise any authority over the intrastate rates of LEC intercoDnection
provided to radio common carriers, but that the 1993 Budget Act changed the Commission's
jurisdiction over LEC-eMRS interconnection rates.2407 Parties rely on two provisions
amended or added by the 1993 Budget Act to reach this conclusion. First, they point to
section 332(cX3), en1ided "State Preemption," which provides in pertinent part that
"[n]otwithsttmding section[]2(6) ... , no State or local government sball have any authority
to regulate the entry of or the rates charged by any commercia/mobile service or any private
mobile service, except that this paragraph sball not prohibita State from regulating the other
terms and conditions of commereial mobile services."2401 Second, commenterl point· to a
limiting clause added to section 2(b), which provides that: "[e}%cept tIS provided in section
223 through 227, inclusive, and section 332 ... , nothing in this Act sball be construed to
apply or to give the Commission jurisdiction [over intrastate telecommunications]."2409 Cox
interprets these cross-references to mean that, "[u]nder this revised framework, the States
retain jurisdiction to regulate the 'terms and conditions' of CMRS service delivered to end
users and can petition the Commission to regulate CMRS rates when CMRS becomes a
substitute for laDdline telephone service," but that "[i]n the meantime, CMRS is a wholly
interstate service and any interconnection to a CMRS provider, regardless of the source, is an

3403 Sse, e.g., Cox comments in CC Docket No. 95-185 at 43-44; C11A c:omments in CC Docket No. 95-185
at 62; Omnipoint comments at 12; Vanguard Cellular comments at 15.

2404 Cox comments in CC Docket No. 95-185 at 43-44.

2405 ld at 44.

2406 ld. at 39 n.77. See also. e.g., Comcast c:omments in CC Docket No. 95-185 at 27; PageNet comments in
CC Docket No. 95-185 at 37-38.

2407 ld.

2401 47 U.s.C. § 332(cX3XA) (anpblsis lidded).

2409 47 U.S.C. § 152(b) (anpblsis adde.d).
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1019. Some parties further argue that section 332(c)(I)(B) gives the Commission
exclusive jurisdiction over LECto-eMRS interconnection rates.2411 Cox argues that section
332(c)(I)(B) expands the Commission's jurisdiction over CMRS by authorizing the
Commission to order any common carrier, regardless of whether it is 811 intrastate or interstate
carrier, to establish physical connections with any CMRS provider. Section 332(c)(I)(B) thus
shows, according to Cox, "Congress' intent that the Commission be given full jurisdiction to
regulate all aspects of CMRS, including interconnection to and from CMRS providers.112412
Airtouch states that the Commission's section 201 jurisdiction is unaffected by Section
332(c)(I)(B) lIexcept to the extent that the Commission is required to respond to [any CMRS
provider's intercoDnection] request,ff and thus, section 332(c)(I)(B) does expand the
Commission'ssecDon 201 authority, but only to the extent that LEC-CMR.S interconnection ­
interstate and/or intrastate - is involved.2413 CI'IA contends that section 332(c)(3) must be
read in a way that does not result in a one-sided regulatory scheme for LEC·to-CMRS
intercoDnection andCMRS-to-LEC interconnection.2414 Thus, ICCOI'dingto C11A, since
section 332(c)(3) clearly preempts state regulation of interconnection rates charged by CMRS
providers, it also preempts state regulation of interconnection rates charged to CMRS
providers by LECs.241S

1020. SOIile parties contend that, because CMRS providers need intercoDnection to
enter the market, all state regulation of interconnection affecting CMRS (including the
intrastate rates charged by LECs) is entry regulation and therefore preempted under section
332(c)(3).2416 Other commenters argue that section 2S3(e), which provides that lI[n)othingin
this section sball affect the application of section 332(c)(3) to commercial mobile service

2410 Cox oomments in CC Docket No. 95-185 at 38-39.

. 2411 s.. e.g., C1lA CWDJDII\ts in Docket 95-185 It 62; Cox COIIUIleIlts in CC Docket No. 95-185 It 44 n.78;
Comcast comments in CC Docket No. 95-185 at 32.

2412 Cox comments in CC Docket No. 95-185 It 39 n.78 (empbuis in original).

2413 Airtouch comments at 6; Ex PQl1e letter from Kathleen Q. Abernathy, Ainoucb. to Willilm F. Caton.
Acting Secretary, FCC, July 18, 1996, at 1-2.

2414 C1lA comments in CC Docket No. 95-185 at 73.

2415 Id.

2416 Omnipoint comments in CC Docket No. 95-185 at 13 (diIpIrIte ... Ie.nlldion ofinWCOlmeCtion would
serve as a prohibited state barrier to entry under section 332(cX3»; Celpaae CClIDIIleDts in CC Docket· No. 95-185
lit 11-12 (inconsistent state regulation of LEC-CMRS intereonnee:tion ntes would create barriers to entry).
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providers," demonstrates the Commission's exclusive jurisdiction over CMRS interconnection
rates.2417 CTIA argues that, "to apply Sections 251 and 252 to the LEC-CMRS relationship in
place of Section 332, the Commission would effectively strip Section 332 of any meaning."2411

Several parties also cite to the legislative history of both the 1993 Budget Act and the 1996
Act as support for their claims that section 332 governs LEC-CMRS interconnection
arraDgemeDts.2419 Some commentcrs note that the 1996 Act did not explicitly repeal section .
332, and state that implicit repeals are disfavored under principles of statutory construction.2420

In addition, Cox argues that 1he exception in section 271(c) for cellular providers suggests that
Congress considers cellular service to be in an entirely different competitive D18I'Rt from
JandUne local exchazwe service, thus preserving the Commission's exclusive j~ction over
LEC-CMRS interconnection granted by the 1993 Budget Act.2421

1021. Incumbent LECs and other parties, on the other hIDd, araue that section 251
controls intereoDnection between CMRS providers and incumbent LECs.2422 Several of these
parties contend that section 332 only governs the rates CMRS providers charge their eDd
users, Dot the rates that LEes or CMRS providers charge other teJeoommUDications carriers
for interconnection.2423 NYNEX claims that, while section 332(cXl)(B) Iddreaes the
establisbment of physical interconnection, it does not address particular compensation
arrangements for interconnection between carriers, which Congress bas now addressed in

2A1'7 See, e.g., PlpNet COIIIIIleIItS at 29; & PQ11eletter in CC Docket No. 95-185 &om WC'I'IHI' K.
Hartenbqer IIld Laura H. Phillips, CouDIeI for Cox EaterpriJes, Inc., to W'illiam F. CItoD, Actina 8ec:ntIa)',
FCC, February 28, 1996, It 8 (Cox Feb. 28 & PQ11e); He aha Nextel reply It 5.

2A1I C11A comments It 59-60.

:M19 See e.g., Cox CODIIDeIlts It 43-44; & PQ11e letter in CC Doc:bt No. 95-185 from R.obert F. R.oc:be,
C11A, to William F. Caton, Acting Secretary, FCC, February 28, 1996, It I.

2A2O See, e.g., Cox reply in CC Doc:bt No. 95-185 It 69-70.

aQl Cox Feb. 2B £% Parte in CC Docket No. 95-185 It 8. SectioD 271(cXIXA) provides that, • ODe of the
preconditions for DOC entry into the in-region, interLATA services IDIIbt, a DOC must demoDstrIte the
presence of a facilities-based competitor that provides telephone exehlDge service to residential and business
subsaibers. This section further provides that, "(t]or the purpose of this IUbpIrIanph, services provided
pursuant to subpart K of part 22 of the Commission's regulatiODS [cellular], . . . shall Dot be considered to be
tel~e exchange servic:es." 47 U.S.C. § 271(cXIXA).

2422 See, e.g., USTA comments at 66-67; NYNEX comments It 23; PacTel c:ommeDts It 83, reply at 38; Bell
AtlantidNYNEX Mobile comments at 7; BellSoutb comments at 63; PelmsyIVlDia CommissiOD comments at 34.

2A23 See, e.g., PacTel reply at 38; US West comments at 61; £% PQ11e letter in CC Docket No. 95-185 from
Michael 1(, Kellogg, Counsel for Bell Atlantic and PlcTel, to William F. CIton, Acting Secretary, FCC,
February 26, 1996, at 4; BellSoutb comments in CC Docket No. 95-185 It 34; Pennsylvania Commission
comments at 34-35.

487



1,..1 t IIU.Ji.hU.J ,..~,,, 1 ,

Federal Communications Commission 96-325

sections 251 and 252.2424 Parties further note that the lanpage in section 332(c)(I), stating
that "this subparaaraph sball not be construed as a limitation or expansion of the
Commission's authority to order interconnection" exprCssly limits the Commission's authority
to respond to a CMRS provider's request for interconnection and thus does not pve the
Commission jurisdiction over LEC-CMRS interconnection rates.242S BellSoutb further argues
that subjecting CMRS providers' charges for termination of LEC-oripvated calls to foderal
preemption would be inconsistent with Congress's determination in the 1996 Act that the
terms and conditions of intereoDneetion are to be decided by negotiation among LECs and
telecommunications carriers, subject to the state review process.2426

3. DilcuuioD

1022. Several parties in this proceeding araue that sections 251 aDd 252 provide the
exclusive jurisdictional basis for replation of LEC-CMRS intereoDneetion rates.2427 Other
parties assert that sections 332 and 201 provide the exclusive jurisdictional besis for replation
of LEe-CMRS intereoDneetion rates.2A2I Some parties have argued that jurisdiction resides
concurrently under sections 251 and 252, on the one baDd, and under sections 332 and 201 on
the other.2429

1023. Sections 251,252,332 and 201 are designed to achieve the common goal of
establishing interconnection and ensuring interconnection on terms and conditioDS that are
just, reasonable, and fair. It is coDSistent with the broad authority of these provisions to bold
that we may apply sections 251 and 252 to LEC-eMRS interconnection. By opting to
proceed under sections 251 and 252, we are not finding that section 332 jurisdiction over
interconnection bas been repealed by implication, or rejecting it as an alternative basis for
jurisdiction. We acknowledge that section 332 in tandem with section 201 is a basis for

2424 NYNEX reply at 13.

2C2S Ameritech CCIIIIIIleIlts in CC Docket No. 95-185 at 11; BellSoutb comJlllldl in CC Docket No. 95-185 at
34-35.

2426 BellSouth comments in CC Docket No. 95-185 at 35.

2427 Sse, e.g., USTA comments at 66-67; NYNEX comments at 23; PlcTel MIDJM\tJ at 13, reply at 38; Ben
AtlanticINYNEX Mobile comments at 7; BellSouth comments at 63; PenDsyIVlDia Commission comments at 34.

2421 Sse, e.g., Cox comments in CC Docket No. 95-115 at 43-44; C11A c:omments in CC Docket No. 95-1"
at 62; Omnipoint comments at 12; VlIlpard comments at IS.

2429 See, e.g., AT&T comments in CC Docket No. 95-115 at 28-30; AT&T COIDIIleIlts at 42-44; as abo
PCIA comments in CC Docket No. 95-185 at 23-26; Century Cellunet comments in CC Docket No. 95-185 at
10-14.
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jmisdiction over LEC-CMRS interconnection; we simply decline to define the precise extent
of that jmisdiction at this time.

1024. As a practical matter, sections 251 and 252 create a time-limited negotiation
and arbitration process to ensure that interconnection agreements will be reached between
incumbent LECs and telecommunications carriers, including CMRS providers. We expect that
our establishment of pricing methodologies and default proxies which may be used as interim
rates will help expedite the parties' negotiations and drive voluntary CMRS-LEC
interconnection agreements. We also believe that sections 251 and 252 will foster regulatory
parity in that these provisions establish a uniform regulatory scheme governing
interconnection between incumbent LECs and all requesting carriers, includiDgCMRS
providers. Thus, we believe that sections 251 and 252 will facilitate consistent resolution of
intercoDnection. issues for CMRS providers and other carriers requesting interconnection.

1025. Although we are applying sections 251 and 252 to LEC-CMRS .interconnection
at this time, we preserve the option to revisit this determination in the future. We note that
Section 332 generally precludes states from rate and entry regulation of CMRS providers, and
thus, differentiates CMRS providers from other carriers.243O We also recognize that, based on
the combined record in CC Docket No. 95-185 and CC Docket No. 96-68, there have been
instances in which state commissions have treated CMRS providers in a discriminatory
manner with respect to the terms and conditions of interconnection.2431 Should the
Commission determine that the regulatory scheme established by sections 251 and 252 does
not sufficiently address the problems encountered by CMRS providers in obtaining
interconnection on terms and conditions that are just, reasonable and nondiscriminatory, the
Commission may revisit its determination not to invoke jmisdiction under section 332 to
regulate LEC-CMRS· interconnection rates.

1026. Our decision to proceed under section 251 as a basis for regulating LEC-CMRS
interconnection rates should not be interprded as undercutting OlD' intent to enforce Section
332(c)(3), for example, where state regulation of interconnection rates might constitute
regulation of CMRS entry. In such situations, state action might be precluded by either
section 332 or section 253. Such circumstances would require a case-by-ease evaluation. We
note, however, that we are aware of numerous specific state requirements that may constitute
CMRS entry or rate regulation preempted by section 332. For example, many states, such as
California, require all telecommunications providers to certify that the public convenience and
necessity will be served as a precondition to construction and operation of telecommunications

2430 In passing section 332 in 1993, Congress stated that it intended to "foster the growth IDCl development of
mobile services that, by their nature, operate without regard to state lines IS an integral part of the national
telecommunications infrastructure." H.R. Repon No. 103-11, 103d. Cong., 1st Sess. 260 (1993).

243'\ See supra, Section VII.D.
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services within the state.2432 Some states, such as Alaska and Connecticut, also require CMRS
providers to certify as service providers other than CMRS in order to obtain the same
treatment afforded other telecommunications providers under state laW.

2433 Hawaii and
Louisiana, in addition to imposing a certification requirement, require CMRS providers and
other telecommunications cmiers to file tariffs with the state commission.2434 We will Dot
permit entry regulation through the exercise of states' sections 251/252 authority or otherwise.
In this reprd, we note that states may not impose on CMRS carriers rate and entry regulation
as a pre-condition to participation in interconnection agreements that may be JqOtiated and
arbitrated pursuant to sections 251 m:l252. We further note that the Commission is
reviewing filjDp made pursuant to section 253 a1JeIina that particular states or local
governments have requirements that constitute en1ry barriers, in violation of section 253. We
will continue to review any allegations on an ongoina basis, including any claims that states
or localgovemments are regulating entry or imposing requirements on CMRS providers that
constitute barriers to market en1ry.

:1412 CAL. PUBUC UlUJTIES CODE Sectioas 1001,1005 (West 1995); ALASKA STAT. Section 42.05221
(1995); CONN. GEN. STAT. Section 16-247& (1995); HAW. REV. STAT. Section 269-7.5 (1995); NEB. REV.
STAT. Section 86-805 (1995); N.M. STAT. ANN. Section 63-98-4 (Michie 1996).

243) 8M I" lhe AIattIJr 01MotiOlJ for Q Dt1cIlrt#ory RJIlhlgC~ Prett1IJptiOlJ ofAbu Call RollI,.
tmd I"'l1I"flXChtmge CertiflCtllion bgulQtion CIS Applies 10 Cellulai' Carrifn. File No. WIBIPOL 95-2, Motion
lor Q De.clQl'Qtory RJding, Alaska-3 Cellular d/b/a CellularODe, peS, pII'8. 11 (tiled Sept. 22, 1995); De.cision,
Ilfl1&JligQtion 1"'0 Wireleu MUhU:Il CompemQtio" PltDII. State of Connecticut, Department of Public Utility
control, at 15 (Connecticut Commission Sept. 22, 1995).

2434 HAW. REV. STAT. Section 6-80-29 (1996); MJe I" re Rep}Qti01Ulor Comp«itiOlJ i" lhe LoctIl
TelecommunicQtioru MQI'Iuet, General Order, Louisiana Public Service Commission, §§ 301,401 (Louisi.aDa
Commission March 15, 1996).
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A. Reciprocal Compensation for Transport and Termination of Telecommunications

1. Statutory Luguale

1027. Section 2S1(b)(S) provides that all LECs, including incumbent LECs, have the
duty to "establish reciprocal compensation arrangements for the traDsport and termination of
telecommunications.1I2436 Section 252(d)(2) states that, for the purpose of compliaace by an
incumbent LEe with section 251(b)(S), a state commission sbaJl not consider the terms and
conditions for reciprocal compensation to be just and reasonable UDlcss such terms and
conditions both: (1) provide for the "mutual and reciprocal recovery by each carrier of costs
associated with the traDsport and termination on each carrier's network facilities of calls that
originate on the network facilities of the other carrier," and (2) "determine such costs on the
basis of a reasonable approximation of the additional costs of terminating such calls."2437 That
subsection further provides that the foregoing language sbaJl not be c:onstrucd "to preclude
arrangements that afford the mutual recovery of costs through the offsetting of reciprocal
obligations, including II'1'II1gements that waive mutual recovery (such as bill and keep
arrangements),"WI or to authorize the CommiAion or any state to "cagagc in any rate
regulation proceeding to establish with particularity the additiooal costs of transporting or
terminating calls, or require carriers to maintain records with respect to the additiooal costs of
such calls."2439 The legislative history indicates that "mutual and reciprocal recovery of costs .
. . may include a range of compensation schemes, such as in-kind exchange of traffic without
cash payment (known as bill-and-kccp arrangements)."2440

243S Additional obligations imposed by section 251(b) are Iddnlssed in a separIte order. See NPRM at paras.
202-219.

2436 47 U.S.C. § 251(bX5).

2437 47 U.S.C. § 252(d)(2XA).

243lld at § 2S2(d)(2)(BXi).

24391d at § 2S2(d)(2)(BXii).

2440 Joint BxplaDatory~t lit 7.
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1028. In the NPRM, we sought comment on whether "transport and termination of
telecommunications" under section 251(b)(5) is limited to certain types of traffiC.

2441 We
noted that the statutory provision appears to encompass telecommunications traffic that
originates on the network of one LEC and terminates on the network of a competing provider
in the same local service area as well as traffic passing between LECs and CMRS
providers.3442 We souabt comment on whether section 251(bX5) also eDCOIIlpISIeS
telecommunications traffic passing between neighboriDa LEes that do not compete with one·
another.:M43 We also obserwcl in the NPRM that section 252(d)(2) is entitled "Charles for
Transport and Termination of Traffic," and it could be iDteqnted to permit separate charps
for these two components of reciprocal compensation.2444 We·sought comment on this issue.

b. Comments .

1029. Numerous commenters~ that aection 251(b)(5) applies to traflic
originating on the network of one LEe and terminating on the network·of another LEC,
including both the traffic exchanged between competing LEes aDd traffic exchaDaed between
neighboring LECs that do not compete with one 1DOther.244S The Oregon Commission points
out that neither section 251 nor any other provision of the Act excludes the transport and
termination of telecommunications traffic passing between neighboring LEes that do not
compete with one another.2446 Several incumbent LECs, however, contend that the
requirements imposed on LECs by section 251(b), including reciprocal compensation for
transport and termination of traffic, make no sense except in the context of LEes offering
service in the same geographic area, because these requirements are relevant only to the
competitive relationship between such carriers.2447 In addition, several commenters contend
that parties and states will need to determine the local service area within which the

30141 NPRM at pII'I. 231.

2442 NPRM at para. 230.

24431d

2444 NPRM at para.. 231.

_ 2445 See, e.g., Ohio Commission c:omments at 61-69; MFS comments at 76; Time W...... ClOIDIIleDts at 85-86.

2446 Oregon Commission comments at 3S.

2441 PacTel comments at 9S-96; NYNEX comments at 8S; lee oho Florida CommiIIiaIl mmllMllts at 38-39.
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compensation right applies.244I RTC asserts that elimination of multicompany existing
extended area service (EAS~ would cause great rate disruption around the COuntry.2450

1030. A wide range of commenters also contend that reciprocal compensation should
apply to arrangements between CMRS providers and LECs.24s1 Numerous commenters in the
LEC-CMRS Interconnection proceeding have argued that CMRS providers do not receive
reciprocal compensation for the transport and termiMtion of traftic from incumbent LECs,2452
and in some cases incumbent LECs require CMRS providers to compensate the LEe for
wireline-originated traftic terminated on their wireless systems.24S3 PageNet, however,
contends that section 251 is not ,diRctly applicable to interconnection ammgemeats between
incumbent LECs and eMRS providers.2454 Instead, it argues that iDcumbeat LEe to CMRS
interconnection is governed by section 332 of the 1934 Act.2455 Several wireless providers
araue that neither CMRS nor traditional paging service fits the Act's defiDition of a local
exchange service and, therefore, these services are exempt from section 251(b)
requirements.2456 PagiDg companies commented in the LEC-CMRS Interco1l1lection proceeding

2441 See OTE commenD It 54; ContincIltll comments It 12-13 (....una that a DeW IIdnDt Ibould not be
required to pay toll M:CeII c:barps to termiDIte its custom.. within its local calliDI-); NCfA reply It 17
(1I'JUiD& that the Commission should reject incumbent LEes'lrpIIleIltS tbIt nlCiprocal~
II'rIDPIIH'Ilts between incumbent LEes IIld competitive LEes _ ClIlly Ippliclble to the wmiDIdoD of
incumbent LEC-defmed local trlftic). Bid lee PacTel reply It 41 (quina that transport mel termination does
Dot extend to all intraLATA calls because such a requimnent would tad M:CeII c:bIrps out of the Act).

:M49 BAS is considered III intercxchanae service between non-eompetina LEes.

:MSO RTC reply It v; lee abo OVNW comments It 41 (Historical inten:onnectioo arraqements between
DOi&hborin& incumbent LEes Ibould not be used II a basis for determiniDg lppIopriIte compenIItioo between
carriers competin& in the same service areas under a statutory mandate to base compeasation OIl the cost of
taminatiDa a call).

:MSI Sse, e.g., Ohio Commission comments It 68-69; NYNEX comments It IS; ProNet comments It 11-12.

:MS2 See, e.g., Ree comments in ee Docket No. 9S-18S It 5; 360 De&rees CQIIlIDeDts in ee Docket No. 95­
115 at 3; Western Wireless comments in ee Dodcet No. 9S-18S at 13; Omnipoint reply in ee Docket No. 95­
IS5 It 3-7.

:MS3 Sse, e.g., eMT Plrtners comments in ee Dodcet No. 95-115 It 4; Century Cellunet comments in ee
Docket No. 95-115 at 4; Nextel Communications comments in ee Dodcet No. 95-11S It S; Centennial Cellular
Corp. comments in ee Docket No. 95-115 at 9.

:MS4 PageNet comments at 12-14.

:MSS ld,' lee alIo PCIA comments It 1-12; Mobilemedia comments It 5-12; Arch comments It 17.

:M56 See. e.g., ProNet comments It 7; AId! comments at 17; BANM comments at 2.
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that, despite the fact that paging companies must terminate incomina incumbent LEC caDs,
the paging companies pay the LECs for call origination, rather than receive compensation for
call termination.2457 They also contend that paging companies should be permitted to charge
reasonable call termination fees to the LECs.2451

1031. Incumbent LECs as well as other cornmmters contend that transport and
termination should be 1reated as two distinct functions.2C59 They generally define transport as
cmying traffic between switches within a network, while termination is characterized as
delivering traffic through the last end-office switch to the eud user.34fO The TeJQIS Public
Utility Counsel argues that, to the extent that transport functions and call termination
functions have different cost structures, the Act would mandate a two-part priciq structure.:I461

U S West notes that, while there is no natural substitute for termination, transport is
interoffice and would generally be intercbaDpable with similar DdWOrk e1emeDtI or tariffed
access services.2462 In addition, Citizens Utilities contends that,. cIepeorIiDl on the location of
the physical intercoDnection point between two carriers and ach canier's DdWOrk desian, the
terminating curier mayor may not perform any transport service in the call delivery
process.2463 Therefore, it argues that the transport function logically should be unbundled
from the termination function.2464 USTA and potential "new entrants, however, arpe that
transport and termination describe a sinale function, the costs of which should be recovered
from a sinale charge for purposes of reciprocal compensation.2465 GST believes that
subdivision of transport and termination as a means of applying asymmetrical rate structures

24S1 &Ie PqeNet reply in CC Docket No. 95-185 It 5.

:MSI s.. e.g., PlaeNet comments in CC Docket No. 95-185 It 25-29.

:M59 s.. e.g., US West comments It 69; PlcTel comments It 97; OlB MIIIIDImIIt 11; Florida Cmuniajon
comments It 39.

2* s.. e.g., US West comments It 69; PlcTel comments It 97; OTE c:omments It 18; BellSouth comments
It 71.

*1 TCIXIS Public Utility Counsel comments It 49-50; ...Arch CQI'IUIWt•• 17-18; Florida Commission
comments It 39.

2462 U S Welt comments It 69. Simitmiy, CFAlCU qua that the availability of termination for new
entnnts is a monopoly enjoyed by the incumbent LEe 18 a lepcy of its hiJtaric monopoly. CFAfCU comments
at 52-53; I. aho MFS reply It 17.

2463 Citizens Utilities comments It 29; ,. aho BettSouth commc;nts at 71.

'WJ4Jd

2465 USTA comments at 80; lee aho OST comments It 35-38; MFS comments It 76-77; Time Warner
comments at 86-88; Tel comments at 27-28.
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conflicts with the statute's command of reciprocal compensation, and gives LECs incentives to
tilt the balance of payment through their network design decisions.:l466

1032. In addition, Sprint contendS that section 251(b)(S) arguably applies to transport
and tennination of toll traffic as well as local traffic.2461 Sprint contends, however, that in the
context of section 2S2(d)(2), which establishes a pricing rule for reciprocal compensation
where one of the carriers is an incumbent LEe, it appears that Congress intended to confine
to local traffic the obligation of transport and.tennination.WI Several other commenters also
maintain that toll traffic should remain subject to access charges and not section 2S1(b)(S)
obligations, at least until access charge reform can be implemented.:M69 RTC argues that
Congress made it clear that it did not intend the Act to chaDge the KCeSI chIrae rePne.241O

Frontier, however, contends that Sprint':s reliance on the wording of section 2S2(d)(2) as
limiting the_scope of section 2S1(b)(S) is simply mispided.2471 Frontier ques that, at best,
section 2S2(d)(2)'s silmce regarding the pricing by an incumbent LEC simply meant that
Congress did not intend to constrain the Commission decisions in the pricing of transport and
tennination by a non-incumbent LEC under section 252(d)(2).2f12 In sum, Frontier conteDds
that the general principles of mutual and reciprocal compensation' under section 2S1(b)(S)
would apply to all traffic, while section 2S2(d)(2) applies to incumbent LEe pricing of mutual
compensation involving any additional costs of transport and termination.2473

24M OST comments at 35-38.

2461 Sprint comments at 76.

2A6I ld at 76-77.

J469 See, e.g., Alabama Commission comments at 32-33; PleTe. comments at 95-96, 98, nply at 48; MFS
comments at 76.

2470 RTC nply at 9.

247\ Frontier nply at 19.

24721d

2473 ld
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(1) Distinction between "Transport and Termination" and
Accus
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1033. We recognize that transport and termination of traffic, whether it origin"
locally or from a distant exchange, involves the same network functions. Ultimately, we
believe that the rates that local carriers impose for the transport and termination of local
traffic and for the transport and termination of long distance traffic should converp. We
conclude, however, as a lepl matter, that transport and terminatjon of local traffic In

difterent services than access service for long distance telecommunications. TI'IDSpoI't and
termination of local traffic for purposes of reciprocal compeusation In governed by sections
251(b)(5) and 2S2(d)(2), while access charges for interstate long-distance traffic In governed
by sections 201 and 202 of the Act. The Act preserves the lepldistiDetions between charges
for transport and termination of local traffic and interstate and intrastate charges for
terminating long-distance traffic.

1034. We conclude that section 251(b)(5) reciprocal compensation obligations should
apply only to traffic that originates and terminates within a localuea, as defined in the
following paragraph. We disagree with Frontier's contention that section 251(b)(5) entitles an
IXC to receive reciprocal compensation from a LEC when a long-distance call is passed from
the LEC serving the caller to the IXC. Access charges were developed to address a situation
in which three carriers - typically, the originating LEC, the IXC, and the terminating LEC ­
collaborate to complete a long-distance call. As a general matter, in the access charge regime,
the long-distance caller pays long-distance charges to the IXC, and the IXC must pay both
LEes for originating and terminating access service.2474 By contrast, reciprocal compensation
for transport and· termination of calls is intended for a situation in which two carriers
collaborate to complete a local call. In this case, the local caller pays charges to the
originating carrier, and the originating carrier must compensate the terminating carrier for
completing the call. This reading of the statute is confirmed by section 2S2(d)(2)(A)(i),
which establishes the pricing standards for section 251(b)(5). Section 251(d)(2)(A)(i)
provides for "recovery by each carrier of costs associated with the transport and termination
on each carrier's network facilities of calls that originate on the network facilities of the other
carrier."2475 We note that our conclusion that long distance traffic is not subject to the
transport and termination provisions of section 251 does not in any way disrupt the ability of
IXCs to terminate their interstate long-distance traffic on LEC networks. Pursuant to section

2474 In addition, both the caller and the party receiving the call pay a flat-rated interstate ICCeIS duqe - the
end-user common line charge - to the respeCtive incumbent LEe to whose Detwork each of these parties is
CODDected.

2475 47 U.S.C. § 2S2(d)(2)(A)(i).
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251(g), LECs must continue to offer tariffed interstate access services just as they did prior to
enactment of the 1996 Act. We find that the reciprocal compensation provisions of section
251(b)(5) for t:nmsport and termination of traffic do not apply to the tnmsport or termination
of interstate or intrastate interexchange traffic.

1035. With the exception oftrafJic to or from a CMRS network, state commissions'
have the authority to determine what aeograpbic areas should be considered "local areas" for
the purpose of applying reciprocal compensation obligations under section 251(b)(5),
consistent with the state commissions' historical practice of defining local service areas for
wireline LEes. Traffic originating or terminating outside of the applicable local area would
be subject to interstate aDd intrastate access charges. We expect the states to determine
whether intrastate transport and termination of traffic between competina LEes, where a
portion of their local service areas are not the same, should be aoverned by section
251(b)(5)'s reciprocal compensation obligations or whether intrastate access charges should
apply to the portions of their local service areas that are different This approach is coDSistent
with a recently negotiated interconnection agreement between Amcritech and ICG that
restricted reciprocal compensation arranaements to the local traffic area as defiDed by the state
commission.2476 Continental Cablevision, in an ex parte letter, states that mmy iDcumbent
LECs offer optional expanded local area calling plans, in which customers may pay an
additional flat rate charge for calls within a wider area than that deemed as local, but that
terminating intrastate access charges typically apply to calls that originate from competing
carriers in the same wider area.2m Continental Cablevision argues that local transport and
termination rates should apply to these calls. We lack sufficient record information to address
the issue of expanded local areacaJUng p1aDs; we expect that this issue will be considered, in
the first instance, by state commissions. In addition, we expect the states to decide whether
section 251(b)(5) reciprocal compensation provisions apply to the exchange of traffic between
incumbent LECs that serve adjacent service areas.

1036. On the other band, in light of this Commission's exclusive authority to define
the authorized license areas of wireless carriers, we will derme the local service area for calls
to or from a CMRS network for the purposes of applying reciprocal compensation obligations
under section 251(b)(5).2411 Different types of wireless carriers have different FCC-authorized

2476 See letter from Albert H. Kramer, Dickstein, Shapiro, Morin &. Oshinsky LLP to John Nakahata, Senior
Lepl Advisor to the Chairman. FCC, July 11, 1996.

2417 Letter from Brenda L. Fox, Vice President, Federal Relations, Continental Cablevision, to Robert Pepper,
Chief, Office of Plans and Policy, FCC, July 22, 1996,lIttIcbed to Letter from DoIma N. Lampert, Mintz, Levin,
Cohn, Ferris, Glovsky and Popeo, P.C., to William F. Caton, Acting Secretary, FCC, July 22, 1996.

2471 See also i".fra, Section XI.A.c.3.
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licensed territories, the largest of which is the "Major Trading Area" (MTA).24" Because
wireless licensed territories are federally authorized, and vary in size, we conclude that the
bqest FCC-authorized wireless liceuse territory (i.e., MTA) serves IS the most appropriate
definition for local service area for CMRS traffic for purposes of reciprocal com.peusation
under section 251(b)(5) IS it avoids creating artificial distinctions between CMRS providers.
Accordiqly, traffic to or from a CMRS network that originates and tenniMtes within the
SlIDe MTA is subject to traDSport and termination rates under section ~51(bX5), rather than
interstate and intrastate access charges.

1037. We conclude that section 251(bX5) obligations apply to all LECs in the same
state-defined local exchange service areas, including neighboriDa iDcumbeDt LECs that fit
within this description. Contrary to thearpments ofNYNEX IDd Pacific Telesis, neither the
plain language of the Act DOl' its leaislative history limits this subaection to the traDsport and
tenDination of telecommunications traffic between new entrants and incumbent LEes. In
addition, applyiDa section 2S1(bX5) obligations to Deighboring incumbent LECs in the same
local exchange area is coDSistent with our decision that all intereoDDection apeemcIlts,
including agreements between neighboring LECs, must be submitted to state commissions for
approval pursuant to section 2S2(e).2410

1038. Under section 252, neighboring states may establish different rate levels for
transport. and termination of traffiC.2411 In cases in which territory in multiple states is
included in a single local service area, and a local call from one canier to another crosses
state lines, we conclude that the applicable rate for any particular call should be that
established by the state in which the call terminates This provides an administratively
convenient rule, and termination of the call typically occurs in the same state where the
terminating carrier's end office switch is located and where the cost of terminating the call is
incurred.

(2) DistiDctiOD betweea "Trauport" ad "T....iDadoD"

1039. We conclude that transport and termination should be treated IS two distinct
functions. We define "transport," for purposes of section 251(b)(S), as the transmission of
terminating traffic that is subject to section 251(b)(5) from the interconnection point between
the two carriers to the terminating carrier's end office switch that directly serves the called
party (or equivalent facility provided by a non-incumbent carrier). Many alternative

2419 S. Rand McNally, Inc., 1992 Commt!1'Cial Atlas & MarUli", Guide 31-39 (1992).

2410 S. suprtJ, Section Ill.D.

2411 We discuss the methodology states should follow in establishing tnnsport and termination rates infra,
Section IX.A.3.c.(3).
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arrangements exist for the provision of transport between the two networks. These
arrangements include: dedicated circuits provided either by the incumbent LEe, the other
local service provider, separately by each, or jointly by both; facilities provided by alternative
carriers; unbundled network elements provided by incumbent LEes; or similar network
functions currently offered by incumbent LECs on a tariffed basis. Charges for transport
subject to section 2S1(b)(5) should reflect the forward-looking cost of the particular
provisioning method.

1040~ We define "termination," for purposes of section 251(b)(S), as the switchiDa of
traffic that is subject to section 251(b)(S) at the terminating carrier's end ot1ice switch (or
equivalent facility) and delivery oftbat traffic from that switch to the called party's premises.
In contrast to transport, for which some alternatives~ altematives for termination are not
likely to exist in the near term. A carrier or provider typically bas DO other mechanism for
delivering traffic to a called party served by another carrier except by haviDa that called
party's carrier terminate the call. In addition, forward-looking costs are calcuJated differently
for the transport of traffic and the termination of traffic, as ctiscusIed above in the unbundled
elements section.2412 As such, we conclude that we need to treat transport and termination as
separate functions - each with its own cost. With respect to GST's contaItion that separate
chlrges for transport and termination of traffic will allow incumbent LEes to "pme" the
system through network design decisions, we conclude in the interconDection section above
that interconnecting carriers may interconnect at any teclmically feasible point.2413 We find
that this sufficiently limits LECs' ability to disadvantage interconnecting parties through their
network design decisions.

(3) CMRS-Related luues

1041. Section 251(b)(5) obligates LECs to establish reciprocal compensation
arrangements for the transport and termination of telecommunications traffic. Although
section 252(b)(5) does not explicitly state to whom the LEC's obliption runs, we find that
LECs have a duty to establish reciprocal compensation arrangements with respect to local
traffic. originated by or termiNting to any telecommunications carriers. CMRS providers are
telecommunications carriers and, thus, LECs' reciprocal compensation obligations under

. section 251(b)(5) apply to allloca1 traffic transmitted between LEes and CMRS providers.

1042. We conclude that, pursuant to section 251(b)(5), a LEC may not charge a
CMRS provider or other carrier for terminating LEC-originated traffic. Section 2S1(b)(5)
specifies that LECs and interconnecting carriers shall compensate one another for termination
of traffic on a reciprocal basis. This section does not address charges payable to a carrier that

2412 See i'lfra, Section XI.A.3.c.(3).

2413 See slIpro, Section VII.B.2.
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originates traffic. We therefore conclude that section 251(b)(5) prohibits charges such as
those some incumbent LECs currently impOse on CMRS providers for LBC-originated traffic.
As of the effective date of this order, a LEC must cease chargiDg a CMRS provider or other
curier for tenninating LEC-origimted traffic and must provide that traffic to the CMRS
provider or other carrier without charge.

1043. As noted above, CMRS providers' license areas are establisbed UDder federal
rules, and in many cases are larger than the local exchange service areas that state
commissions have established for incumbent LECs' local service areas.2414 We reiterate that
traftic between an incumbent LEC and a CMRS network that originates and tenninateR within
the same·MTA (defined based on the parties' locations·at the beginning of the call) is subject
to transport and termination rates under section 251(b)(5), rather than interstate or imrastate
access charges. Under our existing practice, most traffic between LECs and CMRS providers
is not subject to interstate access cbarps unless it is carried by In IXC, with the exception of
certain interstate iDtetexcbange service provided by CMRS camera, such U lOme "roamiDa"
traffic that transits incumbent LECs' switching facilities, which is subject to interstate access
charges.3415 Based on our authority under section 251(g) to~ the CUI'Ialt interstate
access cJuqe regime, we conclude that the new transport and termination rules should be
applied to LEes and CMRS providers SO that CMRS providers continue not'to pay interstate
access charges for traffic that currently is not subject to such charges, and are assessed such
charges for traffic that is currently subject to interstate access charges.24M

1044. CMRS customers may travel from location to location during the course of a
single call, which could make it difficult to determine the applicable transport and termination

2414 See 47 C.FJt §f 22.911, 24.202; us abo PCIA comments in cc Docket No. 95-185 It 21-22; Letter
from Leonard J. KeDnedy, on behalf of Comcast Cellular Communications, to W'l1liam Caton, Actina SeaetIry,
FCC, July 25, 1996.

_5 .(S)ome cellular carriers provide 1beir customen with a service whereby a call to a 1UbIc:riber'1 local
cellullr Dumber will be routed to them over iDtentate filcilities wbeD the custcImer is "roImiDa" in a cell_
sysIem in aootbcr state. In this case, the cellular carrier is providiD& DOt local exdtqe service but mtenl8te,
interexcbaDge service. III this IDd other situations when a cell_ complllY is offering intenl8te, iDtenxc:IIaDae
service, the Ioca1 telephone company providing intereonneetion is providing exdulDp ICCeSI to III interexchlllge
carrier 8Dd may expect to be paid the appropriate ICCeSS charge . . •. Therefore, to the exteDt that a cell_
operator does provide interexcbaDge service tbrougb switdliDa f1cilities provided by a teIephaae QJIDP'DY, its
obligation to pay carrier'. ClII'rier [i.e., 1CCeSI] dwges is defiDod by § 69.S(b) of our rules." TM Need to
Promote CompetitilRl and FJ/lcient Use ofSpectrum for Rodio COIft",lRI CfJI'fW &tvica, 59 RR. 2d 1275, 1284­
85 D.3 (1986). s.e also J",plementatilRl ofSections 3(n) and 332 ofthe COIII1IIIIIIiCGtions Act, Rsplatory
TreaJmenJ ofMobile Services, ON Docket No. 93-252, SecoDd Report md Order, 9 FCC Red 1411, 1497-98
(1994) (concluding that there should be no distinction between incumbent LEes' intereomleetion IITIIlgements
with cellular carriers md those with other CMRS providers).

2416 See also, supra, XI.A.2.c.(I).
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